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Topics

= Attendance, Legal Framework, and SARB
= Child Find
= Section 504 and IDEA

= Discipline in Section 504 and Special
Education

= |nterdistrict Transfers, Revocations, and
Appeals
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Chronic Absenteeism Rates in California
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Why Attendance Matters
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= Absenteeismin September predicts poor attendance all year.

= Half of students missing 2-4 days in September miss nearly a
month of school.

= Children chronically absent between preschooland 2" grade
are much less likely to read at grade level by 3" grade.

= Interrupts normal developmental milestones.

= Gaps compound overtime and become harderto close.
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Compulsory Education

All children ages 6-18 years old

Must attend public full-time day school or
continuation school

Must attend for the full time designated as the
length of the school day

Very limited exceptions to this requirement

LozanoSmith.com
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Compulsory Education

Parent Obligations: District Obligations:
Send child to school for full Enforce compulsory attendance laws.
school day.

Track and report attendance accurately.
Ensure compliance with
attendance laws.

Intervene when students are
not attending.
Failure to comply may resultin

o Address disability-related concerns.
criminal charges.

LozanoSmith.com
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Key Definitions
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Chronic = Absent at least 10% of school days

Absentee: (excused/unexcused).

Truant: { = 3+ unexcused absences or tardies (30+ minutes).
Habitual = 3+truancies, so long as the District made a

Truant: conscientious effort to hold at least one conference.
Chronicall

Trugon':ca v { = Absent at least 10% of school days (unexcused).
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SB 691 - Required Notifications: Initial Truancy
Classification (Operative July 1, 2025)

Starting July 1, 2025, School Districts Must Notify Parent/Guardian That:

" Student is truant and subject to compulsory education.

" Parents are obligated to compel attendance.

= Alternative educational programs are available.

- Parents have the right to meet with school personnel to discuss solutions.

- Mental health and supportive services may be available to the student and family.

= School personnel are available to meet with the student and the family to develop
strategies to support the student’s attendance at school.

= Research shows that missing 10 percent of school for any reason can translate into
pupils having difficulty learing to read by third grade, achieving in middle school,

and graduating from high school.

LozanoSmith.com

(Ed. Code, § 48260.5)
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SB 153 - Attendance
Recovery Program

Adds new voluntary program to make up
lost instructional time.

Allows LEAs to use Expanded Learning
Opportunities Program (“ELOP”) funds
for attendance recovery when certain
conditions are met.

LEAs may begin offering Attendance
RecoveryonJuly 1, 2025.

Attendance Recovery is created by new
Education Code sections 46210- 46211.

LozanoSmith.com
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Hypothetical
Astudentwas absentonMondayfora A. Chronic Absentee
doctor’s appointment, Tuesday
because they didn’t feel like comingto B Truant
school, and Wednesday because they
wanted to visit their grandmother. On i
Thursday, Student was late to school C. Habitua lly truant
by 50 minutes because he overslept. D Chronically truant
How would we classify this student?
E. None of the above
LozanoSmith.com 15
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Purpose of SARB

= Established to address chronic
absenteeism and truancy.

= Promotes student success through early
intervention.

= Coordinates community resources to
support families.

LozanoSmith.com
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SARB Process

Identify
(Student shows signs of chronic absenteeism ortruancy)

School Site Interventions
letters, parent

Referral to SARB

(If school efforts are unsuccessful)

SARB Hearing
(Meeting with student, family, school staff, and SARB

Legal Action

LozanoSmith.com (Only f al interventions fail)
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Child Find

LozanoSmith.com

The Rule:

States and school districts have an affirmative,
ongoing duty to identify, locate, and evaluate
all children with disabilities residing within the
jurisdiction that are in need of special education
and related services.

20
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Triggers

LozanoSmith.com

Disciplinary
Private reports Bullying code
violations
gbescmesismiend Suicide Decline in
difficulty
P attempts grades
remaining in class
Inappropriate Difficulty with
behaviorin the social Mental State
classroom relationships
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Identification Difficulties

= Public perception of mental
illness

= Parents and children may hide
mentalillness

= Symptoms potentially more
active athome

= Some staff are unfamiliar with
symptoms of mentalillness

LozanoSmith.com

22

What Do You Do When a Student Won’t Come to School?

= Figure out why the student isn’t coming
* Related to disability? For example, anxiety, depression, bullying, sleep disorder

* Not related to disability? For example, lack of parental control, staying up late
playing video games, transportation issues.

= |f potentially related to disability...
« and the student is NOT already eligible for special education, ASSESS.

 and the student is already eligible for special education, the IEP team must address,
such as through services (e.g., counseling, psychological services, aide) and/or
behavioral interventions.

LozanoSmith.com
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Hypothetical - Jordan

Jordan is a 14-year-old Sth grader with a 2.7 GPA in general education. He
performs adequately in some areas, but teachers note inconsistent engagement
and incomplete work, often linked to poor attendance. Over the year, Jordan has
missed over 30 school days without valid documentation. Despite multiple
school-level interventions, he continued to be absent, and his case was referred
to SARB and an attendance contract was issued. He continued to violate the
agreement, and the district began steps to disenroll him. In response, Jordan’s
parents submitted a doctor’s letter stating he has clinical anxiety and requested a
special education evaluation, citing anxiety as the cause of his absences. The
district denied the request, stating it was too late in the process.

Is this acceptable?
What obligations does the district have?

LozanoSmith.com
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The Laws that Govern

* IDEA

Federal Regulations

Federal Court Cases

State Education Code

State Regulations

Local Policy

State guidance and case law (OAH, OCR, OSEP)

LozanoSmith.com
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Overview

Section 504 is a civil rights law.

IDEA is a special education law.

= BOTH Section 504 and the IDEA
require schools to provide a Free
Appropriate Public Education
(“FAPE”) to eligible students with
disabilities.

LozanoSmith.com
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Section 504: General Overview

Section 504

= “No qualified handicapped person shall, on

the basis of handicap, be excluded from
participation in, be denied the benefits of, or
otherwise be subjected to discrimination
under any program or activity which receives
Federal financial assistance.”

(34C.FR.§104.4.)

LozanoSmith.com
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Section 504: Key Concepts

To be protected under Section 504, a student
must be determined to...

Havea
Have a record of

that such an Be regarded as

: . ) having such an
impairment e
one ormore p . impairment.

or

LozanoSmith.com
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Section 504: Key Concepts

Two Duties:
= Anti-Discrimination/Equal Access
= FAPE

Non-Discrimination

Requires that disabled students receive access to educational
services and the learning process equal to that of students
without disabilities.

Cannot exclude or deny benefit of participation in school
program or activities.

Cannot discriminate solely on disability.

LozanoSmith.com
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Eligibility

To be eligible for special education under the IDEA (i.e., to be
entitled to an IEP), a student must be a child with a disability
who requires special education and related services.

) . Requires Requires
Ch'.ld V\.".th d o Special = Related IEP
Disability N .
Education Services

LozanoSmith.com
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What Does it Mean to be Eligible for Special Education?

Must meet the definition of one or more categories of disabilities:

= Intellectual disability * Orthopedicimpairment
= Hearing impairment (including Autism
deafness) = Traumatic brain injury
= Speech or language impairment  ® Other health impairment
= Visualimpairment (including " Specific learning disability
blindness) = Deaf-blindness
= Emotionaldisturbance = Multiple disabilities
...and needs special ed ion and related services

LozanoSmith.com
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Eligibility: At a Glance

The list of disability categoriesin 34 CFR 300.8(c) is exhaustive.

However, the list of specific impairments included within the definition of
each of the categories of disabilities, particularly OHI, is not meant to be
exhaustive.

= The IDEA permits states to recognize children age 3 through 9 who need
special education and related services because of specified developmental
delays. 34 CFR 300.8(b).

= Ofthe 13 categories of disabilities recognized by the IDEA, SLD is the only
disability category for which the IDEA establishes special evaluation
procedures in addition to the generalevaluation requirements.

LozanoSmith.com
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IDEA: What is Special Education?

Special education means

= [nstruction specially designed, at no cost to the parent, to
meet the unique needs of a child with a disability.

LozanoSmith.com
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Section 504: General Overview

General
Education
Students

504
Students

IDEA & 504
Students

LozanoSmith.com
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Compare: Definitions of FAPE

FAPE UNDER SECTION 504

The provision of general or special
education and related aids and services
that are designed to meet individual
educationalneeds of disabled students
as adequately as the needs of non-
disabled persons are met, and that are
provided without cost (except for fees
imposed on nondisabled students or
their parents).

FAPE UNDER THE IDEA

Special education and related services
that: a) are provided at public expense,
under public supervision and direction,
and without charge; b) meet state
standards (including IDEA
requirements); c) include an
appropriate preschool, elementary
school, or secondary school education;
and d) are provided in accordance with
a properly developed IEP.

LozanoSmith.com
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What does this mean for
absences?

= After we’ve assessed, if the
studentis eligible under Section
504 or IDEA, we have an obligation
to serve any disability related
needs thatimpact educational
accessand progress.

= |fastudent’sdisability is
preventingthem from coming to
school, we likely have an
obligationto address the need
through a Section 504 Plan or |EP.

LozanoSmith.com
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Do we have to go inside the home?

= Maybe.

= |fin-home services are necessary to ensure a free appropriate public education
and/or access to the educational program as a direct result of the student’s
disability, we may be required to go in the home for several reasons:

= To conduct assessments;

= To provide mental health services;

= To provide behavioralservices; and

= To assist the student in getting up, getting ready for school, and/or getting out
the door to the transportation.

= Thisis based onindividualized need.

LozanoSmith.com
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Schools Must Keep Students Safe on Campus

= “All students and staff of primary, elementary, junior high, and
senior high schools . . . have the inalienable right to attend
campuses which are safe, secure, and peaceful.” (Cal. Const.,
art. 1, 8 28(f)(1).)

= The Safe Place to Learn Act requires that all school districts
improve student safety at schools and reduce all acts of
discrimination, harassment, violence, intimidation, and bullying.

LozanoSmith.com
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Do Supports Apply: Exploring Student Protections

Gen-ed Special Ed
L. Discipline
Discipline (MDR)

LozanoSmith.com
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Special Education Discipline - Who

Students Entitled to Discipline Protections

Students not
. . identified as having
Special education | 5 gisability under

students IDEA or Section 504 Students with
(identified with a for whom disabilities under
disability under District had Section 504
IDEA) “basis of

knowledge”

LozanoSmith.com
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Is there a “basis of knowledge”?

= Lookfor a basis of knowledge of student’s potential disability.

= Parent expresses concern in writing

= Parent requests evaluation

= Teacher or other staff expresses specific concerns about pattern of behavior to supervisory
personnel

= “Knowledge” does not exist when:

= The parent has refused to allow the District to assess the student;

= The parent refused special education services; or

= The District assessed the student and found that the student did not qualify for special
education.

LozanoSmith.com
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Special Education Discipline

= Special education student discipline
protections apply whenever a District
makes a change in placement for:

= (1) special education students (504 or IEP);
or

= (2) the District has “knowledge,” before the
conduct in question, that the studentis a
child with a disability.

LozanoSmith.com
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Change of Placement

= Achange of placement occurs if:

= More than 10 consecutive school days
(recommendation for expulsion); or

= More than 10 cumulative days of
short-term removals and constitute a
pattern.

LozanoSmith.com
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Manifestation Determinations

= Whatis a Manifestation Determination?

= The manifestation determination review (MDR) is an evaluation of a child's
misconduct to determine whether that conduct is a manifestation of the child's
disability.

= Whenis a Manifestation Determination Required?

= Must be held within 10 school days of a decision to make a disciplinary change of
placement.

LozanoSmith.com
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Manifestation Determinations

= The MDR team will determine
whether the student’s behavior that
led to the discipline was:
1. Caused by, or had a direct and

substantial relationship to, the
child’s disability; or

2. The direct result of the District’s
failure to implement the student’s
IEP.

LozanoSmith.com
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Manifestation Determination

= |f answer to both is no: you may proceed with
discipline like a regular education student, but must:

= Provide educational services to enable the child to
participate in general education curriculum and progress
towards IEP goals.

=Provide, as appropriate, a functional behavioral assessment
and interventions to ensure behavior does not recur.

LozanoSmith.com
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Manifestation Determination

If either answer is yes:

= STOP. You may not proceed to
discipline.

= Next steps may include: holding an
IEP team meeting, returning the
student to their previous placement,
consideration of an IAES or
injunction.

LozanoSmith.com
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“Day 11” Services

= |[EP team must determine and provide services
necessary for progress in general curriculum upon
11t day of suspension.

= Such services could be provided in a separate
setting e.g. community school, virtual, or in-home,
depending on the facts at hand.

LozanoSmith.com
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Hypothetical - Dayvon

Dayvon is a 14-year-old 9th grader with a 3.88 GPA in honors and advanced
courses. He’s known as articulate, engaged, and a strong student with no prior
referrals for special education or known disabilities. He was recently
suspended and recommended for expulsion after a physical altercation with
another student that resulted in the other student being hospitalized with a
broken nose and a concussion. Following the suspension, Dayvon’s parent
submitted a doctor’s letter stating he has anxiety and is undergoing medical
evaluation for autism. The parents have requested he be given an IEP
immediately and told the school he cannot be disciplined because he has a
disability.

How should the district proceed with the disciplinary process while
responding to the new claim of disability and request for special education
evaluation?

LozanoSmith.com
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Assessment Timelines

Referral for assessment and assessment plan
within 15 days of suspicion of disability.

Assessment plan within 15 days of request.

Completion of assessment and IEP meeting to
review assessment results within 60 days of
consent.

LozanoSmith.com
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Request for Assessment When Discipline is Pending

= Remember, the discipline timelines
are still running while the special
education assessment is pending.

= Recommendation: have parent agree
to pushing back discipline times, then
complete assessment, and take
findings into consideration
accordingly.

LozanoSmith.com
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Independent Educational Evaluations (“IEE”)

= Anparent has the right to request an IEE if they disagree with an
assessment already conducted by the District.

= Inresponse to a request for an IEE, the District has only two options:

(1) Fund the requested assessment in accordance with SELPA policies;
(2) File arequest for a due process hearing to defend the appropriateness
of the District’s assessment.

Even if discipline is pending, doing nothing is NOT an option.

LozanoSmith.com
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Hypothetical - Emily

Emily is an 8th-grade student with an |EP for a specific learning disability. Her
accommodations include access to a quiet space, extended time on assignments, and
counselor check-ins, and she receives specialized academic instruction in math. Over
the past year, Emily has had several behavior incidents linked to anxiety, which is noted
in her IEP, including physical responses when feeling overwhelmed or pressured by
others in the classroom. Most recently, during a classroom disagreement, Emily
became visibly upset, yelled at a peer, and when the peer approached her, she shoved
them to the ground and fled the classroom. The school suspended her for 5 days, then
extended her suspension, and the District is considering expulsion. The District
convened a Manifestation Determination meeting and determined the conduct was not
a manifestation of Emily’s disability because the conduct was unrelated to her specific
learning disability in math.

Emily’s parents are concerned the discipline doesn’t account for her anxiety and have
requested an IEE at public expense before she is expelled.

What are the district’s responsibilities in this situation, and how should they

LozanoSmith.com respond to the parents’ request for an IEE?
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Interdistrict Transfer Agreement

= Two districts may enter into an agreement
allowing a student to attend a district other
than the district of residence.

= Agreement can be for one student or
overarching agreement for ongoing
relationship.

= QOverarching agreements may be effective for
up to five years.

LozanoSmith.com
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Notice Requirements

A school district must provide notice of interdistrict transfer policies and procedures.
(Ed. Code § 46600.2)

These include:
= Date when the district willaccept and process requests for the subsequent school year.
= Reasons why the district could approve or deny an interdistrict transfer request.
=  Anyinformation or documents that must be submitted as supporting evidence in a request.
= Process and timelines for appeal within the school district.
= Applicable timelines for processing a request.

= Notice that failure to adhere to timelines will be deemed an abandonment of the request.

LozanoSmith.com
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Revocation

LozanoSmith.com

The agreement between the districts may
stipulate terms and conditions under which
the permit may be revoked.

The terms and conditions under which an IDT
permit may be revoked is the responsibility of
the district of enrollment.

Ed. Code § 46600(a)(2), (3).
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= |n11™or 12t grades

Limits on Revocation: 11th
and 12t" Graders

District of attendance shall not revoke
existing IDT permits for students:

= |n 10" grade, after June 30

62
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= Most likely, yes.

Is revocation of an IDT a disciplinary “change in
placement”?

= |DTs are generally revoked due a student’s failure to comply with a code of
conduct and maintain appropriate standards.

= |fthe conduct that led to the revocation was the result of the student’s disability,
they likely have protections under Section 504 and IDEA.

= Therefore, within 10 school days of the decision to revoke the IDT, the District
must convene a manifestation determination.

= |fthe conductis a manifestation of their disability, they have a right to remainin
their current placement, and the IDT cannot be revoked.
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Hypothetical - Ravi

Ravi is a 4th grader attending school on an interdistrict transfer.
Though not identified with a disability, teachers have noticed
mild behavior issues like occasional inattention, calling out, and
brief frustration outbursts. Ravi’s teacher has expressed
concern to the principal regarding his behavior, and requested
additional paraeducator support for Ravi to better control his
behavior. Recently, Ravi raised his voice and briefly refused to
follow instructions during a group activity. The districtis now
considering revoking his transfer based on his violations of the
code of conduct by defying his teacher’s directions. Worried
about the revocation, Ravi’s parents have requested a formal
special education assessment

How should the district respond to the parents’ request foran
assessment, and what factors should influence the decision
regarding the i istrict transfer ag ?

LozanoSmith.com
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Appeals to the County Office of Education

Education Code section 46601:

= Aparent may appeal a school district’s decision to deny a
request for interdistrict transfer, within 30 calendar days of the
date of the school district’s final denial, to the county board
of education.

= Notably, revocations are not subject to appeal.

LozanoSmith.com
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Timeline for Handling an Appeal

= Notificationto appellantand district(s) involved: Within 10 days of receipt of
appeal.

= Hearing and determination: Within 30 days of receipt of appeal.
0 Board/Superintendentmay extend up to five (5) schooldays for good cause.

0 Appellant/district may seek approval of postponementfor good cause up to
five (5) calendar days before hearing (or later if emergency).

0 Decisionwithin three (3) schooldays of hearing.
= Appeals coordinator may attempt to facilitate a resolution between the parties
prior to hearing.

LozanoSmith.com
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Appeal Outcomes

Uphold school district’s denial of IDT permit.

Overturn school district’s denial of IDT permit.

Remand to the school district, if new evidence or grounds
for the request are presented at the appeal hearing.

LozanoSmith.com Ed. Code § 46601(b)(1)
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Post-Appeal Process

= |fappeal granted, pupil must be
admitted without delay.

= Board may order attendance in
adistrict, butnot a
specific school.

= Board mustdetermine
applicable period
of attendance.

LozanoSmith.com
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Takeaways

Attendance is a legal requirement.

Absenteeism may trigger District’s child find obligation.

IDEA and Section 504 protections may apply in
discipline decisions.

Interdistrict transfers may be revoked, but for students
with disabilities, revocation likely triggers discipline
protections.
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Thank you from Lozano Smith!

Together with you, we are impacting
communities and lives through:

= Professional development

= Volunteer projects

= Sponsorships and award programs
= Scholarships

#BlueHatProject
#LozanoSmithFoundation
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Lozano Smith Podcast

Balancing law and public agency applications.

Stay informed on your time!

Check out the latest episode:

E96 Signed, Sealed, Liable: The Realities of Opinions of
Counsel
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For more information or questions about the
presentation, please feel free to contact:

Kendra Eaton 916.329.7433 | keaton@lozanosmith.com
Attorney at Law

Stephanie Adams 559.431.5600 | sadams@lozanosmith.com
Attorney at Law

Or any of the attorneys in one of our 8 offices.
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Connect with us on social
media for the latest updates.

@LozanoSmith

491270081442
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Disclaimer:

These materials and all discussions of these materials are for instructional purposes only and do not constitute legal advice. If
you need legal advice, you should contact your local counsel or an attorney at Lozano Smith. If you are interested in having other
in-service programs presented, please contact clientservices@lozanosmith.com or call (559) 431-5600.
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